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HOW THE FAIR HOUSING ACT
FAILS INDIVIDUAL VICTIMS WITH
CRIMINAL CONVICTIONS
By Jane Norris and Zhiwei Hua
Under the Fair Housing Act, it is unlawful for a housing provider to discriminate against a prospective tenant in
the rental of housing based on her race, color, religion, sex, disability, familial status or national origin.1 These
“protected characteristics” are shielded from discrimination under the Fair Housing Act.
When plaintiffs who possess protected
characteristics file a lawsuit under the Fair
Housing Act, however, they often have
a difficult time proving discrimination,
particularly if the court finds the housing
provider’s behavior can be rationalized in
other ways.2 Because of this rationalization,
“typical” claims are extremely difficult to
prove in court, even when landlords only
allow, or steer, prospective tenants to rent
apartments where the current tenants in
the apartment share their race.3 This has
led to African American victims4 being more

likely to establish sufficient evidence of
discrimination only when they can lean on
the experiences of white strangers through
a practice known as “testing.”
Although the act of discrimination deeply
affects those with protected characteristics,
the act of discrimination itself can be
elusive.5 While bringing mental images
of blatantly racist narratives such as Jim
Crow laws, discrimination in housing is a
bit more subtle in practice. For example, a
housing provider discriminates when she:

exclusively responds to inquiring voicemails
from multiple “white women with a racially
identifiable voice,” but not to “Black women
with a racially identifiable voice;”6 shows
homes to prospective Black home buyers
exclusively in the integrated area of a city;7
and disproportionately neglects her home
maintenance duties in communities of
color.8 These more subtle discrimination
claims often result in courts relying on
testers to compare how the housing
provider treated a white home seeker (or
resident) versus an African American one.
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Since these individuals looking for housing
cannot compare their experiences with
prospective landlords on their own, testers
offer a valuable piece of evidence in housing
discrimination claims.
Testing is a simulation that compares
responses given by housing providers to
different types of home seekers in order to
determine whether or not discriminatory
treatment is occurring.9 Testers are
investigators, without an intent to rent a
home or apartment, who pose as potential
renters to provide evidence to prove
discriminatory housing practices.10 In a
typical test, a tester will view an apartment
as a prospective tenant and write a factual,
detailed and objective account of what
transpired on her test.11 The organizer of the
test will compare the experiences of testers
who are matched as closely as possible in
terms of age, sex, familial status, income,
and size and price of the home or apartment
sought, to prevent any rationalization from
the landlord to treat one tester differently
from the other.12
The value of testers is exemplified in
United States v. SSM Properties, LLC.
There, the Louisiana Fair Housing Action
Center conducted a series of simulations
of housing transactions at Oak Manor and
Pearl Manor, two apartment buildings
owned and operated by SSM Properties.13
Throughout the tests, the defendant
repeatedly encouraged white testers to
rent at Pearl Manor by highlighting the
positive aspects of property, and telling
white testers that they would be “happy”
and “fit in.”14 In contrast, the defendant
failed to inform Black testers of available
units at Pearl Manor and, in some tests,
failed to mention that property at all.15
On one occasion, when specifically asked
about Pearl Manor, the defendant told one
Black tester, “I can’t put you at Pearl Manor.
They will be thinking I done let the zoo out
again.”16 Black testers were allowed to
view units at Oak Manor.17 Additionally, the
defendant refused to show units to Black
testers until their rental applications were
approved but showed units to white testers
without approved applications.18 As a result,
two testers filed complaints of housing
discrimination with the Department of
Housing and Urban Development (“HUD”).19
Not included as plaintiffs, however, were
the individual victims who filed a complaint

with the Louisiana Fair Housing Center, the
individuals already living in the segregated
apartments, or the countless others in the
community affected by the discrimination.
Testers represent victims of discrimination
and the communities in which the
discrimination occurred. As noted above,
they are invaluable assets to fighting
housing discrimination. However, this article
argues that courts’ reliance on testers fails
to protect one group of victims of housing
discrimination—those who have a criminal
record , and that significant amendments
to federal funding programs are needed to
protect those home seekers with convictions.
In order to better comprehend the Fair
Housing Act and fair housing discrimination,
the authors will next discuss the
background of the Fair Housing Act, and
how plaintiffs bring discrimination claims
under the Fair Housing Act.

The history of Fair Housing Act

The Fair Housing Act of 1968 was passed in
response to (1) riots that ensued nationwide
throughout the 1960s, (2) the Kerner
Report and (3) the assassination of Martin
Luther King, Jr.20 In the 1960s, America’s
neighborhoods were starkly segregated
by race, as Black families were routinely
denied homes and apartments in white
neighborhoods.21 Riots began occurring
as a result of this segregation, with the
“worst” occurring for two weeks in July
of 1967.22 In response, President Johnson
wanted to understand why these riots
occurred, and what could be done to prevent
them from happening again. To aid in this
understanding, President Johnson created
and commissioned the National Advisory
Commission on Civil Disorders.23
The National Advisory Commission on
Civil Disorders, led by Otto Kerner, Jr., the
Governor of Illinois, became commonly
known as the Kerner Commission
(“Commission”).24 The goal of the
Commission was to understand the
discriminatory conditions that led to
the riots and to study the factors that
contributed to civil unrest by conducting
a comprehensive investigation. This
investigation included visiting cities affected
by riots and consulting with scores of
experts.25 On March 1, 1968, the Commission
released the Kerner report, which concluded
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that the communities of geographic and
social isolation of Black populations were
the effects of “white racism.”26 Although
the effects of white racism are widely
acknowledged today, the Kerner report
was extraordinary at the time: After years
of civil unrest, a report commissioned by a
U.S. president directly acknowledged the
crippling role white racism plays in Black
communities. Furthermore, the Kerner
report suggested national action with “antidiscrimination opening up the marketplace
for African Americans who were financially
empowered to choose to leave [their
neighborhoods] and integrate.’’27
It took more than the Kerner report,
however, to pass federal legislation
preventing discriminatory housing practices.
Senator Brooke of the Kerner Commission,
with the support of others, argued for
housing legislation in the senate, speaking
personally of his return from World War
II and his inability to provide a home of
his choice because of his race.28 The fair
housing legislation passed the Senate, and
went to the House of Representatives for
passage.29 In the midst of the House debate,
Martin Luther King, Jr. was assassinated
in Memphis, Tennessee.30 As citizens
rioted and protested this national tragedy,
legislators found the motivation to respond
quickly by signing housing legislation that
prohibited discrimination concerning the
sale, rental and financing of housing based
on race, religion or national origin.31 On April
11, 1968, President Johnson signed the Civil
Rights Act of 1968, which included titles
commonly known as the Fair Housing Act
(“FHA”).32

The basis of claim under the
Fair Housing Act

To establish a claim of discriminatory
treatment under the Fair Housing Act, a
plaintiff must prove disparate treatment on
the basis of a protected characteristic.33 In
claims of disparate treatment discrimination,
the court will apply the McDonnell burdenshifting analysis.34 Although the McDonnell
burden-shifting framework was developed
in employment discrimination cases, it
now dictates the evidentiary bar plaintiffs
must meet in fair housing cases.35 Once the
plaintiff establishes the McDonnell elements,
the burden shifts to the housing provider
to articulate a legitimate nondiscriminatory
reason for his actions. In response, the

plaintiff has an opportunity to prove that the
reasons asserted by the housing provider are
pretext for discrimination.36
While the declared policy of the FHA is to
provide for fair housing throughout the
United States, “fair housing” is never defined
in the statute, leaving it up to interpretation
of the court.37 The court has come to define
“fair housing” to encompass both integration
and equal choice opportunities for minority
groups.38 While the effect this lack of a
definition has had on the court is beyond the
scope of this article, it has had a part in the
court’s reliance on testers. It is extremely
difficult for victims of housing discrimination
to establish a prima facie case of disparate
treatment as the court seemingly only finds
discriminatory housing practices when there
is evidence of how the housing provider dealt
with other home seekers who are alike in all
respects except race.39 Under this dilemma,
the Fair Housing Tester emerges.

Housing testers

Like a key, housing testers play a critical role
in unlocking the dilemma of establishing a
prima facie case of disparate treatment.

What is a housing tester?

After the passage of the Fair Housing Act,
Fair housing studies employed a research
technique40 in which two people inquire about
the same advertised housing.41 These fair
housing “auditors” were identical in every
characteristic except one that was protected
under the Fair Housing Act.42 The auditors
then recorded what they were told and
how they were treated.43 The researchers
who organized these studies theorized
that discrimination occurred if the auditor
from the protected class was treated less
favorably than the white auditor.44
Alongside HUD’s endorsement of this
method, courts also found the evidence the
testers provided extremely compelling.45
Private fair housing organizations began to
notice the effectiveness of testers in court
and, thus, began to collect this “litigation
quality” evidence of discrimination.46
However, to receive federal funding from
HUD, a private fair housing organization must
ensure their testers abide by the guidelines
placed by HUD’s Fair Housing Initiative
Program (“FHIP”).47 Under the FHIP, testers
must receive training or be experienced

in testing procedures and techniques.48
Testers may not have an economic interest
in the outcome of the test, be a relative
of any party in the case, have had any
employment or other affiliation within one
year with the person or organization to
be tested or be a licensed competitor of
the person or organization to be tested.49
Furthermore, testers must not have prior
felony convictions or convictions of crimes
involving fraud or perjury.50 Therefore, a fair
housing organization must be careful in
their methods of selecting testers to avoid
violating these limitations.

The selection of testers

Each fair housing organization creates
its own method to select testers.51
Usually, a prospective tester first fills
out an application. This application will
have questions that will allow a housing
organization to determine if the applicant
has an affiliation with the housing industry,
ability to remain confidential and objective,
to be matched and to play a role.52 If the
applicant is found suitable, she will next have
to complete training.53 While the intricacies
of the training may also differ among
fair housing organizations, the housing
organization’s goal is to teach the tester to
be an objective fact finder and to report, but
not interpret, the results of her tests.54

The paired testing

Once properly trained, a pair of testers will
be assigned profiles that enable each tester
to present themselves as qualified for a
housing transaction. The testers will present
themselves to the housing provider as
similar in every way, except one tester will
be a member of the protected group.55 The
testers will visit the same housing provider
at closely-spaced intervals to apply for the
same housing.56 Testers will document the
information they obtain and write notes
about the treatment they received from the
housing provider.57 The results are compared
to determine whether and how the
treatment experienced by the tester with
the protected characteristic differs from the
tester without the protected characteristic.58
If the organizers of the test determine
that discrimination has occurred—that the
housing provider treated the tester with the
protected characteristic differently—then
they will file a complaint with HUD.
Housing advocates view this evidence
collected by paired testers as highly

important, since testers provide a direct
comparison of African American and white
testers’ reports to identify “differences
in treatment and to determine if there
was evidence to support a claim of
discrimination.”59 For example, sufficient
evidence of discrimination was found when
a Black tester and white tester separately
made inquiries to a housing provider about
the availability of an apartment. On each
occasion, the Black tester was told that no
apartments were available, while the white
tester was told there were vacancies.60 The
testers filed suit, and their factual experiences
were sufficient evidence to establish that the
housing provider violated the FHA.

The credibility of testers

Advocates and courts find testers especially
credible when the test is organized to
prevent as much bias as possible. For
example, organizers will not let the tester
know which protected class is being
tested.61 Furthermore, they will pair the
testers so that all testers are qualified for
the units in which they are applying, with
the protected-class tester possessing
slightly more favorable characteristics.62 No
tester has knowledge about the protected
class being tested. Testers’ experiences
are valuable in cases where the housing
provider may deny an applicant for a
seemingly reasonable explanation, such
as the availability of the unit. Consider
Jackson v. Scott, where the housing provider
represented that the apartment was
available to a white applicant 13 days after
telling a Black applicant the apartment was
not available. Even though the housing
provider argued that the apartment was
unavailable for the Black applicant because
a tenant signed the lease for that apartment
but backed out of the agreement, the court
found that this scenario was unlikely: The
housing provider could not provide the name
of the tenant who had signed the lease.
Some critics, however, claim that testers
may already suspect or want to show a
housing provider’s discrimination and will
subconsciously or intentionally document
test interactions in a way that indicates
discrimination.63 To overcome this concern,
it is critical for fair housing organizations
to conduct their tests diligently to provide
“quasi-scientific” evidence of intent that can
be presented in court to enable a fact finder
continued on next page >
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to draw inferences of discrimination.64 If done correctly, testing can
create powerful indirect evidence of intent to discriminate for a few
reasons. First, as discussed above, testers typically do not know
if they are the tester with the protected characteristic, or a tester
acting as a control. Second, testers don’t have a personal interest in
the outcome of the test and this impartiality allows both testers in
a pair to be compared with ease.65 Third, fair housing organizations
will conduct anywhere from two to six paired tests on a single
residence in response to a complaint to ensure valid and consistent
results.66
While experts claim testing has been the most powerful tool for
documenting housing discrimination,67 testing is not able to protect
minorities from discrimination in every scenario.

Testers cannot help victims with a criminal record

Home seekers with a criminal record disproportionately belong
to minority communities. Such home seekers are hard to protect
from discrimination through testing: currently, home providers
have few restrictions against screening housing applications
and then ultimately denying housing to those with a criminal
record. Furthermore, as mentioned above, there is a limitation
on fair housing organizations selecting housing testers with
criminal records, which makes paired testing under criminal record
discrimination difficult.

The current situation

Currently, there is no federal law prohibiting criminal background
screening on housing applications,68 as having a criminal background
is not one of the protected classes under the Fair Housing Act.
State and municipal laws have used this freedom to encourage or
require private housing providers to complete criminal background
checks for prospective tenants. Others have issued public
nuisance ordinances that subject landlords to criminal fines and
civil sanctions for failing to control the “disorderly behavior” of

residents.69 However, HUD released limitations in 2016 that prohibit
landlords from denying housing based on arrest records, issuing
blanket bans on anyone with a criminal history or conducting
background checks inconsistently.70
This prohibition is important, as allowing landlords to conduct
background checks inconsistently could intensify opportunities
for discrimination. Housing discrimination against people with
criminal convictions is more prevalent for people of color because
people of color are disproportionately represented in the criminal
justice system.71 African Americans are incarcerated at almost six
times the rate of white people; members of the Latinx community
are incarcerated at almost three times the rate of white people.72
Remarkably, courts are not willing to find that this disparate
impact is enough to prove discriminatory treatment. For example,
the Eastern District of New York recently held that a housing
provider’s statement of not accepting applicants with criminal
records was not evidence of discriminatory treatment, though the
court did acknowledge the disparate impact this would have on
African Americans. The court further held that impact alone is not
determinative of intent—the court must consider the totality of
circumstances. Because housing providers’ decision “to exclude
individuals with criminal histories was unusual or a departure from
normal procedure,” there is no evidence of discriminatory intent
without any statements suggesting discriminatory animus.73 To find
discriminatory intent, it is critical to find that the criminal conviction
is pretext for a protected characteristic.74
However, it is extremely difficult to find that criminal convictions
were pretext for discrimination without comparing the experiences
of Black and white testers. Yet under the Fair Housing Incentive
Program, private fair housing organizations will not receive funding
if they use testers with criminal backgrounds. The reasoning for this
is unclear. Perhaps it is for a similar reason that landlords openly
discriminated against those with criminal records—to maintain a
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squeaky-clean reputation and to be “crime
free.”75 Or perhaps it is because criminals
are perceived to be deceitful, even though
studies show that seven years post-release,
individuals with felony convictions are no
more likely to lie than people with no felony
conviction records.
Courts’ reliance on tester evidence is
troubling because of the comparisons that
occur while evaluating the evidence. In
cases of racial discrimination supported
by tester evidence, the Fair Housing Act
protects minority groups when they can be
compared to white people. As discussed,
white people are not convicted at the same
rate as minority groups and insisting on this
comparison fails to consider the numerous
hurdles minorities must overcome in
comparison to white people. It especially
fails to protect those when it doesn’t even
let the comparison occur. Without allowing
testers with criminal records, applicants
who are discriminated against because of
criminal records will not be able to file a
complaint with a fair housing organization.76

THE CHANGE OF ALLOWING
TESTERS WITH CRIMINAL
BACKGROUNDS
The length of time

There are reforms coming through legislation
and litigation regarding home seekers with
criminal records. For example, lawsuits
have begun to challenge the length of time
that housing providers are able to look
back into an individual’s criminal record
in order to deny housing, and they have
reduced lifelong look back periods to five or
10 years, depending on the offense. These
reforms have a positive influence. Litigation
around reasonable lookback periods in
public housing and reforms mandated by
Fair Housing Act litigation will ensure that
people’s criminal records do not stymie their
housing applications for the rest of their
lives.77 It is unclear what lookback periods
will be deemed reasonable, or to what degree
a “less discriminatory alternative” will limit
housing providers’ ability to consider past
criminal activity. From a recent study about
tenants’ convictions, a tester with a 10-yearold felony criminal record was more likely to
be considered than a tester with a one-yearold felony criminal record, suggesting that
property managers do consider recency in

their decisions.78 Therefore, the reforms are
going in the correct direction.
However, even if legislation is enacted that
fully protects victims of discrimination due
to criminal records, under the current fair
housing act enforcement regimen, there
will need to be testers with such records to
compare to. The authors suggest that the
Fair Housing Initiative Program allows fair
housing organizations to accept applications
of testers with criminal records, if these
organizations complete an individualized
evaluation of each applicant with a criminal
history. To evaluate testers with a criminal
history, the Fair Housing Initiative Program
must require fair housing organizations to
consider the following factors: how long ago
the conviction was, the age of the applicant
when the crime occurred and the nature of
the crimes committed.

Federal rule of evidence and length
of time since conviction

As mentioned previously, in disparate
treatment claims, fair housing groups began
to send matched pairs of testers to identify
unlawful practices:79 two individuals of the
same sex who are matched as closely as
possible in terms of age, general appearance,
income and family size—that is, in every
relative way except race (or any of the other
classifications protected by the Fair Housing
Act)—develop the evidence.80 In this context,
testers are fact witnesses, not experts.
The Federal Rules of Evidence (FRE) provide
another argument for why individuals with
criminal convictions should be allowed
to be housing testers: The FRE take into
consideration the credibility of witnesses
with criminal records. According to FRE 601,
“[E]very person is competent to be a witness
unless these rules provide otherwise.”82
Furthermore, FRE 609 (a) provides an
opportunity to impeach witnesses by
evidence of criminal conviction.83 However,
Rule 609 (b) limits using such a conviction
to impeach a witness if more than 10 years
have passed since the conviction or release
from confinement for it.84 If more than 10
years have passed since the conviction
or the release from confinement for it,
the impeachment must meet heightened
standards in order for the conviction to be
admitted.85 This kind of conviction—more
than 10 years—is admissible “only if the
probative value, supported by specific facts

and circumstances, substantially outweighs
the unfair prejudice, and the offering party
provides reasonable written notice of
intent to use.”86 As a result, using a criminal
conviction to deny a witness’ credibility
must be exercised with caution, since having
a criminal conviction will not automatically
make a witness not credible.
This spirit should apply to housing
testers with criminal records. As civilcase witnesses, these testers can still
be professional and credible witnesses.
Therefore, the authors propose that,
for prospective housing testers whose
convictions are more than 10 years old, HUD
should relax the restriction.
Fair housing discrimination is not rare in the
United States. From 2000 to 2017, each year
had between 20,000 and 31,000 housing
discrimination complaints.87 These are
merely the cases that have been brought
to the court, which are already excessive.
Protecting people’s right to fair housing is
becoming increasingly vital.
Fortunately, housing testers have evolved
into a potent weapon in the fight against
fair housing discrimination. Housing
testers become professional and credible
after going through a rigorous selection
process and receiving expert training. Fair
housing organizations use paired testing
to demonstrate how landlords treat two
testers differently, purely based upon race
or other protected classes. The courts also
hold that testimony from housing testers is
highly valuable.
However, testing is not able to protect
minorities from discrimination in every
scenario so far. Because the legislation bans
an applicant with a criminal background
from being selected as a fair housing tester,
it is difficult to allege discrimination based
on criminal background.
As a result, reforms are occurring. Lawsuits
have begun to challenge the length of time
that housing providers are able to look
back into an individual’s criminal record.
Similarly, rather than a “blanket ban” on
criminal records, the length of time between
the crime and the present should be a
factor when a person who has a criminal
background applies to be a housing tester.
continued on next page >
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The FRE also provides strong support in terms of length of time
since the conviction in Rule 609. Therefore, the housing testers with
criminal backgrounds should be credible and professional as well, if
they satisfy certain conditions.
Hopefully, in the future, the Fair Housing Act and housing testers
will perform more functions to defend people’s legal rights in
housing and minimize housing discrimination.
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